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A  highly  appropriated  basin  is  one  that  does  not  produce  enouglH^lena,  Montana  59601 
water  on  a  yearly  or  seasonal  basis  to  fulfill  the  nefeds  of  all  those 
having  v/ater  rights  in  that  basin.  Water  is  vital  to  almost  any  activity, 
thus  a  basin  which  cannot  meet  all  the  demands  being  placed  on  it  is  a 
special  problem  for  those  individuals  within  the  basin  and  for  those 

w 

responsible  for  administering  water  rights. 


A  water  right  is  a  right  of  use.  Due  to  the  importance  of  water  to 
any  activity  in  the  arid  and  semi- arid  west,  certainty  in  the  right  of 
use  is  extremely  iitportant.  Lacking  certainty,  a  water  right  would  be 
of  little  value  to  a  farmer,  an  industry  or  a  corrounity.  None  of  these 
is  likely  to  invest  capital  or  labor  in  an  undertaking  without  assurances 
that  water  will  be  available  in  the  quantity  and  quality  necessary  for 
that  undertaking  on  a  regular  basis.  A  v/ater  right  should  provide  that 
assurance. 

The  doctrine  of  prior  appropriation  daninates  western  water  law  in 
general  and  is  cha  basis  of  Ttontana  water  law  in  particular.  According 
to  this  doctrine  "first  in  tiir.e  is  first  in  right".  Water  is  distributed 
frcm  a  stream  based  upon  the  date  of  priority  of  the  water  right,  the 
oldest  rights  being  satisfied  to  the  limit  of  their  need  until  the  water 
is  gone  or  all  rights  are  satisfied.  One  basis  for  certainty  in  a  water 
right- is  the  date  when  that  right  was  established.  Those  rights  established 
early  in  time  ray  receive  water  more  regularly.  The  needs  of  these 
junior  apprcpriaccrs  are  as  great  as  tiiose  of  the  senior  water  right 
holders,  thus  there  is  a  great  tatptation  to  take  water  even  in  water 
short  years.  This  affects  the  rights  of  senior  water  right  holders  by 
reducing  the  vv'ater  available  to  them,  causing  losses  in  crops. 
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A  highly  appropriated  basin  is  one  that  does  not  produce  enougl^lena,  Montana  59601  i 

water  on  a  yearly  or  seasonal  basis  to  fulfill  the  needs  of  all  those  | 

having  v/ater  rights  in  that  basin.  Water  is  vital  to  almost  any  activity, 

thus  a  basin  which  cannot  meet  all  the  demands  being  placed  on  it  is  a  i 

special  problem  for  those  individuals  within  the  basin  and  for  those 

I 
responsible  for  administer mg  water  rights.  '; 


A  V7ater  right  is  a  right  of  use.  Due  to  the  importance  of  water  to 
any  activit]^'  in  the  arid  and  semi-arid  west,  certainty  in  the  right  of 
use  is  extreimely  important.  Lacking  certainty,  a  water  right  would  be 
of  little  value  to  a  farrcer,  an  industry  or  a  ccmnunity.  None  of  these 
is  likely  to  invest  capital  or  labor  in  an  undertaking  without  assiirances 
that  water  will  be  available  in  the   quantity  and  quality  necessary  for 
that  undertaJcing  on  a  regular  basis.  A  water  right  should  provide  that 
assurance. 

The  dcctrine  of  prior  appropriation  dominates  western  water  law  in 
general  and  is  the  basis  of  Montana  water  law  in  particular.  According 
to  this  doctrine  " first  in  time  is  first  in  right".  Water  is  distributed 
frcm  a  stream  based  upon  the  data  of  priority  of  the  water  right,  the 
oldest  rights  being  satisfied  to  the  limit  of  their  need  until  the  water 
is  gone  or  all  rights  are  satisfied.  One  basis  for  certainty  in  a  water 
right' is  the  date  when  that  right  was  established.  Those  rights  established 
early  in  time  ray  receive  water  more  regularly.  The  needs  of  these 
junior  apprccriarcrs  are  as  great  as  tliose  of  the  senior  water  right 
holders,  thus  there  is  a  great  temptation  to  take  water  even  in  water 
short  years.  This  affects  the  rights  of  senior  water  right  holders  by 
reducing  the  water  available  to  them,  causing  losses  in  crops. 
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To  better  understand  the  problems  summarized  briefly  above,  and  the 
potential  solutions  to  those  problons,  we  must  explore  how  tlie  Water 
Resources  Division  caarrently  administers  the  Water  Rights  program. 


II.  Hctv  We  Operate 

Prior  to  1973  Montana  Water  law  did  not  require  centralized  administration 
and  recordation  of  water  rights.  A  water  right  could  be  established  by 
diverting  and  putting  the  water  to  beneficial  use  called  a  use  right  or  by 
posting  notice,  filing  at  the  Clerk  &  Recorders  Office,  then  diverting  the 
water  and  putting  it  to  beneficial  use  called  a  filed  right. 

Since  July  1,  1973  the  Water  Rights  Bureau  of  DNRC  has  been  responsible 
for  the  centralized  recordation  and  administration  of  water  rights  issued 
since  1973.  Section  85-2-311  of  the  Montana  Code  Annotated  states  "The 
department  shall  issue  a  permit  (to  appropriate  water)  if: 

1.  There  are  unappropriated  waters  in  the  source  of  six^ply 

a.  at  tires  ivhen  the  water  can  be  put  to  the  use  proposed  by  the 

applicant ; 

b.  in  tlie  amount  the  applicant  seeks  to  appropriate;  and 

c.  'throughout  the  period  during  which  the  applicant  seeks  to 

appropriate,  the  amount  requested  is  available; 

2.  the  rights  of  prior  apprcnriator  will  not  be  adversely  affected; 

3.  the  proposed  means  of  diversion  or  construction  are  adeqviate; 

4.  the  proposed  use  of  water  is  a  beneficial  use; 

5.  the  prcpcsed  use  will  not  interfere  anrea^cnably  with  otiier  planned 


uses  or  develcpirients  for  which  a  permit  has  been  issued  or  for  which 
water  has  been  reserved; 
6.  an  applicant  for  an  appropriation  of  10,000  acre-feet  a  year  or  more  or 
15  cubic  feet  per  second  or  more  proves  by  clear  and  convincing 
evidence  that  the  rights  of  prior  appropriator  will  not  be  adversely 
affected. 

The  department  must:  evaluate  each  application  for  a  permit  to 
appropriate  water  in  light  of  these  'criteria  of  issuance'.  Objections 
to  an  application  may  be  made  by  any  water  right  holder  feeling  that  the 
proposed  appropriation  would  adversely  affect  him.  The  objection  must 
contain  "facts  tending  to  sha\?  tliat  there  are  no  unappropriated  waters 
in  the  proposed  source,  that  the  proposed  means  of  appropriation  are 
inadequate,  that  the  property,  rights  or  interests  of  the  objector  would 
be  adversely  affected  by  the  proposed  appropriation,  or  the  objector  may 
state  any  otlier  objections  ...  he  considers  pertinent." 

If  the  department  determines  that  an  objection  to  an  application  states 
a  •'/alid  objecti'Cn  to  the  issuance  of  the  permit,  it  s'nall  hold  a  public 
hearing  on  tlie  cbjc-cticn.  Genarally  tlie  objector  and  individual  seeking 
the  cermit  are  represented  by  legal  counsel  at  the  pi±)lic  hearing.  Each 
attempts  to  denonstrate  that  water  is  available  or  not  available  for 
appropriation  without  adversely  affecting  existing  appropriations.  Due 
to  the  gerieral  lack  of  indentif ied  and  quantified  water  rights  and 
streamflc^^?  infcrmaticn,  most  of  the  infonration  presented  at  such  hearings  is 
heresay.  Consequently  it  is  unusual  for  a  permit  to  appropriate  water  to 
be  denied  based  upon  the  results  of  a  hearing  of  objections  to  the  permit. 

When  issuing  a  permit  to  appropriate  water  the  department  may  attach 
such  tsrrs,  ccnditicns,  restrirticr^  arvi  liritations  it  considers  necessar"/ 


to  protect  the  rights  of  other  appropriators ,  and  it  may  issue  tenporary 
or  seasonal  pemiits.  The  Department  often  uses  the  concerns  raised  and 
information  presented  in  a  hearing  on  objections  to  em  application  to 
condition  the  permit.  Conditions  can  take  a  number  of  different  forms, 
the  amount  of  water  requested  may  be  reduced.  The  appropriator  may  be 
allcf,-;ed  to  divert  only  during  certain  times  or  he  may  be  required  to 
check  to  be  sure  water  is  available  before  diverting.  ,, 

Any  permit  issued  is  subject  to  existing  rights  and  any  final 
determination  of  those  rights.  This  is  important  because  most  permits 
are  issued  without  much  knavledge  of  existing  rights.  Once  the  existing 
rights  are  identified  and  quantified  in  an  adjudication  proceedings,  the 
Provisional  permits  issued  since  1973  will  be  reviewed  and  iray  be  modified 
or  reduced  v^ere  necessary  to  protect  existing  (pre-1973)  water  rights. 


III.  Highly  J^propriated  Basins 

As  3ta-2rd  earlier,  a  highly  appropriated  basin  is  one  that  does  not 
produce  enough  water  on  a  yearly  or  seasonal  basis  to  meet  the  needs  of 
all  those  having  water  rights  in  that  basin.  This  section  will  examine 
ho.-/  tlze   process  which  was  designed  to  protect  e:<isting  rights  recjuires 
enforcement  and  water  available  studies. 

The  opportuixity  to  object  to  appliations  for  permits  to  appropriate 
water  v.-as  placed  in  the  law  to  help  protect  e:d.sting  water  right  holders 
frcrn  ne.v  uses  of  v;ater  which  may  adversely  affect  tiiem.  ^5D3t  objectors 
retain  a  lawyer  to  represent  them  in  hearings  dealing  with  tlioir  objections. 
This  is  an  expense  to  the  objector  that  can  become  burdenscme.  As  noted 


ahcr/e,   it  is  rare  tiiat  an  obj action  results  in  a  permit  being  denied,  it 
is  more  ILkely  to  be  issued  with  certain  conditions.   It  is  lihely  that 
as  long  as  permits  are  issued  for  water  frcm  a  particular  source,  further 
applications  will  folla^;.  The  holders  of  existing  rights  must  object  to 
and  retain  legal  help  for  each  succeeding  application. 

In  addition  to  being  a  financial  burden,  the  issuance  of  permits, 
even  those  appropriately  conditioned  by  the  Department,  becGrre  a  license 
to  steal  water.  This  is  not  a  fault  of  the  law  v^ich  attenpts  to  protect 
existing  rights,  but  rather  is  a  result  of  the  practicality  of  the 
situation.  Once  a  permit  is  obtained,  a  certain  amount  of  work  and 
capital  must  be  invested  to  put  the  water  to  use.  Whether  it  is  a  dam 
to  store  spring  flows,  a  sprinkler  irrigation  system  to  distribute  the 
water  or  a  ditch  system,  an  investment  is  made.  The  investor  should 
consider  the  frequency  of  water  available  for  his  use  as  that  will 
affect  his  ability  to  rrake  payments.  Sometimes,  however,  the  water  must 
be  put  to  use  on  a  continual  basis  to  pay  off  the  initial  investment. 
It  is  cleeir  that  there  will  be  a  strong  tenptation  tlien  to  ignore  the 
ccnditicns  placed  upon  a  permit.  This  is  especially  true  since  the 
Department  has  very  limited  enforcem.snt  capability - 


IV.  Enforcement  of  Vvater  Rights  including  Provisional  Permits 

As  you  can  see  the  problems  on  highly  appropriated  streams  is  not 
the  permit  systsn  itself  as  without  the  permit  system  there  would  be 
still  ne'.v  appropriations  on  tiiese  basins.  Tlie  problem  is  the  enforcement 
of  the  order  at  which  water  rights  iiicluding  permits  are  to  be  exercised. 
At  present,  the  avenue  for  enforcement  may  take  several  avenues. 


In  Montana  enforc^nent  of  decreed  v/ater  rights,  stored  water  and  Permits 
can  be  provided  by  a  district  court  provided: 

1)  a  water  coimdssioner  is  requested  by  15%  of  the  decreed  water 

rights  holders  affected  by  a  district  court  decree  (adjudication) 
of  a  water  source  or 

2)  when  the  o-.vner  of  stored  waters  petitions  the  district  court 

to  have  such  stored  waters  distributed  by  court  appointed 
water  ccxtmissioners. 

Enforcement  is  the  responsiblity  of  the  department  for  the  Provisional 
Permit  it  issues.    Section  85-2-314  of  the  Montana  Code  Annotated 
provides  that  "If  work  on  an  appropriation  is  not  coimenced,  prosecuted, 
or  ccrrpleted  within  the  time  stated  in  the  permit  or  an  extension  thereof, 
or  if  the  water  is  not  being  applied  to  the  beneficial  use  contemplated 
in  the  permit,  or  if  the  permit  is  otherwise  not  being  folla.ved,  the 
Department  may,  after  notice,  reqxiire  the  permittee  to  show  cause  why 
the  permit  shoald  not  be  revoked.  If  the  permittee  fails  .  .  .  the 
department  may  revo'ia  the  permit. 

In  a  fev;  instances,  the  Division  has  enforced  the  conditions  of  a 
permit.  A  few  conditioned  permits  have  been  revoked.  This  has  proven 
to  be  a  good  educational  tool,  informing  people  that  the  conditions  do 
mean  sorsething  and  will  be  enforced.  Given  existing  manpc^v-er,  the 
Division  is  not  in  a  position  to  und^rta}:o  a  large  or  even  small  scale 
enfcrc£r::enc  program. 

The  stored  water  uses,  decreed  water  rights,  or  permittees  whose  • 
rights  are  being  ad^/ersely  affected  by  non-stored  or  non-decroed  water 


rights  can  only  seek  relief  frcm  t±ie  district  court  either  through 
injunctive  relief  as  an  immediate  remedy  or  relief  through  a  trial 
before  judge  and/or  jury.  After  the  general  adjudication  initiated  by 
Senate  Bill  76  passed  by  the  1979  legislature  is  coipleted,  then  all 
water  rights  v/ill  be  decreed  and  relief  -.vould  be  sought  by  reqijssting  a 
water  carmissioner. 


V.  Enforcement  of  Water  Rights  in  Other  States 

In  a  number  of  western  states  (Colorado,  Idaiho,  Nebraska,  Oregon, 
Utah,  and  \^cming)  enforcement  is  an  integral  part  of  water  rights 
administration.  Each  of  these  states  is  divided  into  a  number  of  districts 
each  of  which  is  administered  by  a  water  master.  Among  tlie  duties  of 
the  water  master  is  distribution  of  water  frcm  the  streams  according  to 
the  date  of  aprrrcpriaticn  of  tlie  various  water  rights.   In  scane  cases 
such  as  W/oning,  Utah,  Oregon  and  Colorado,  the  water  master  is  hired 
and  eiiplcyed  by  the  state.  In  Idaho  tiie  water  master  is  a  state  enplcyee 
but  he  is  elecced  to  Iiis  office  by  the  water  users  in  tlie  district.   In 
all  of  the  states  the  water  master  divides  only  the  waters  of  those  streams 
v^ere  his  assistance  is  requested  by  the  water  users.  In  most  cases 
the  various  v/ater  users  live  together  l^?a-mcniously,  tlie  mere  presence 
of  tlie  '«ater  master  is  sufficent  dcterr.'int  to  theft.  He.vever,  some 
streams  require  impartial  division  of  tiie  v/ater  each  year  and  a  drought 
year  can  require  the  v/ator  master  to  uT^rk  most  of  tlie  streams  in  the 
district.  The  v%'ater  master  has  the  authority  to  hire  additional  help  as 


needed  to  a'±:u-ni3tar  the  waters  ;^d.thin  'nls   dis-crict.  In  drought  years 
he  may  require  a  good  deal  of  help.  Water  masters  generally  are  retained 
only  during  the  irrigation  season,  during  roost  years  they  are  able  to 
tcike  care  of  the  duties  \\'ith  minimal  staff.  7^  a  result  these  enforcerrent 
programs,  which  are  paid  for  by  the  v/ater  users,  are  less  expensive  than 
they  might  appear  at  first  blush. 

An  essantial  part  of  an  enforcement  prcgram  is  a  gccd  record  of 
existing  water  rights.  Most  of  the  states  discussed  have  had  a  system 
of  permitting  water  rights  since  or  prior  to  statehood.  It  is  these 
dated  permits  that  form  the  basis  of  the  enforcement  program.  Montana 
has  had  a  permit  program  only  since  1973.  Thus  the  basis  for  an  enforcement 
program  simply  does  not  exist  in  Montana.  The  final  adjudication  of 
water  rights  in  the  state,  this  is  the  end  product  of  Senate  Bill  76, 
will  provide  the  necessary  information  on  which  to  develop  an  enforcement 
program.  V.lien  that  adjudication  process  will  be  carplete  is  vincertain 
yet. 


VI.  Sens  Enforcement  C"tions  in  Montana 


A.  Education  Influence  Proaram 


An  education,  information  and  influence  program  could 
attcnrp't  to  discc'orage  applications  that  are  available  only  on 
a  lirTiic<2d  basis.  Such  a  program  could  include: 


1)  Water  availability  studies  could  be  conducted,  v/ritten 

in  understandable  English  imd  distributed  widely 
through  conservation  districts,  irrigation  project 
offices,  and  other  local  organizations. 

2)  Local  newspapers  could  use  the  studies  to  write  articles 

discussing  water  availalDility,  the.  problans  people 
are  having  obtaining  permits  because  of  the  lack  of 
water,  the  problons  irrigators  are  having  due  to 
water  theft  and  other  issues  related  to  water 
availability. 

3)  The  presence  of  a  water  cormissioner  on  a  stream  V70uld 

serve  notice  to  potential  appropriators  that  water 
'  was  limited.  If  a  storage  project  in  involved,  the 
Division  could  ask  the  owner  of  the  project  to 
petitiai  the  district  court  to  provide  a  water 
ccmCTissioner  to  distribute  the  waters.  This  is  one 
tipe  of  influence  vvtiich  the  Division  cculd  utilize 
to  discourage  further  applicacicns . 

4)  The  Division  assai±)les  a  file  of  water  permits  hearing 

decisions  by  basin  and  water  use.  This  file  is 
distributed  to  field  DMRC  water  right  field  offices, 
l-ihen  a  persor:  comes  in  to  file  an  application  for  a 
permit,  the  local  field  manager  lcc!'vS  at  th;^  file  to 
see  hcv  similar  applications  have  fared.  The  past 
objections  and  conditions  are  discussed  with  the  applicant, 


5)  As  long  as  it  is  generally  known  that  the  state  has 
very  little  enforcement  capability,  there  is  no  good 
reason  for  an  appropriator  to  ccsrply  with  the  conditions 
of  his  permit.  By  judiciously  enforcing  a  few 
conditional  permits  within  a  highly  appropriated 
basin,  a  disproportionately  large  amount  of  ccnpliance 
may  be  aciiieved. 


B.  Objecting  to  Applications 

Although  not  an  enforcement  option  directly ,  the  considerations 
here  would  reduce  the  need  for  enforcement  by  reducing  the 
number  of  permits  issued  that  V70uld  require  additional  enforcement. 

As  discussed  earlier,  the  senior  water  right  holder  in 
a  highly  appropriated  basin  is  often  forced  to  object  to  new 
applications  to  protect  his  right.  This  can  beccve  an  e>:pensive 
and  Aorrisane  responsibility  that  scm.e  feel  should  not  be  shouldered 
by  tiie  senior  appropriator. 

1)   It  has  been  suggested  that  a  rcir.edy  to  this  situation  could 

be  to  place  saie  burden  of  proof  in  a  hearing  on  sm   application 
for  a  ne.-/  permit  v.'ith  tlie  applicaxit.  That  is,  require  the 
applicant  to  pro^"e  by  a  preponderance  of  evidence 
that  water  is  available  in  tne  aiiountand  during  the  time 
requested.  It  has  been  suggested  that  the  regulations  be 
cleurifiod  to  place  the  burden  of  such  proof  with  the 

applicant.  A  re-cent  memorandum  prepared  by  the  DNPC 


legal  staff  indicates  that,  based  upon  Mont£ina  case  law, 
the  burden  has  always  rested  with  the  applicant  and  that 
the  legislature  did  not  intend  to  change  the  burden  when 
it  granted  the  Department  jursidicti.on  over  issuance  of 
new  water  use  permits.  Some  rules  may  be  necessary  to 
clarify'  this.  Placing  the  burden  of  proof  on  the  applicant 
would  relieve  a  portion  of  the  senior  appropriators 
expense  in  supporting  his  objection.  Quoting  from  the 
afore  mentioned  memoranduin :   "The  proponent  of  a  fact 
bears  the  inital  burden  of  offering  even  a  scintilla  of 
evidence  to  prove  the  existence  of  the  fact.  Once  evidence 
of  the  fact  has  been  introduced,  the  burden  of  going 
forv7ard  with  the  evidence  shifts  to  the  opponent.  The 
burden  of  caning  forweird  with  factual  evidence  shift 
betaveen  the  parties  several  times  during  the  hearing  as 
each  attenpts  to  establish  facts  and  refute  the  others 
evidence". 

2)      Another  possible  mechanism  for  relieving  the  objector 

of  this  burden  would  be  to  place  it  with  tlie  State.  The 
Vvater  Resources  Division  will  be  preparing  general  water 
availability^  studies  for  most  basins  throughout  Montana. 
These  studies  could  be  tlie  basis  for  the  Division  to 
inform  an  applicant  of  the  degree  of  water  availability 
in  th.at  basin.  There  are  scr.e  obvious  problems  with  this 
approach:   (a)  it  would  require  a  clarification  of  tlie 
burden  by  law  or  administrative  rule;  (b)  it  uould  require 
cin  expense  to  the  State  in  the  gatlioring  of  data  and 
anal\'sis. 


C.  Closing  a  Easi_n 

There  is  precedent  in  Montsma  Water  Lav7  for  controlling 
a  basin.  The  Eoeird  of  Natural  Resources  is  empowered  to  establish 
controlled  grounAvater  areas  providing  certain  prcced-jreG  are 
follcved  and  criteria  are  met.  The  administrative  procedures 
would  be  highly  relevant  should  the  legislature  consider  giving 
the  board  the  power  to  control  or  close  surface  water  drainages. 
Those  procedures  are  reviewed  briefly.   "Etesignation  or  modification 
of  an  area  of  controlled  groundwater  use  may  be  proposed  to  the 
board  by  the  E>epartm.ent  on  its  own  motion  or  by  petition  signed 
by  at  least  tv/enty,  or  one-fourth  of  the  users  (whichever  is 
the  lesser  number)  of  groundwater  in  a  groundwater  area  wherein 
there  are  alleged  to  be  facts  shcving: 

a)  that  groundwater  withdrawals  are  in  excess  of  recharge  to 

the  aquifer  or  aquifers  within  such  groundwater  area; 

b)  that  excessive  ground^vater  withdrawals'  are  very  likely  to 

occur  in  the  near  future  because  of  consistent  and  significant 
increases  in  wit±drav.'al3  frcm  '.xathin  the  ground'.vater  area; 

c)  that  significant  disputes  regaxding  priority  of  rights, 

amounts  of  groundwater  use  by  appropriators ,  or  priority 
of  t^pe  of  use  are  in  progress  witliin  the  groundwater  area; 
area ;  or 

d)  th^t  ground'.v-ater  levels  or  pressures  in  the  area  in  quasticn 

are  declining  or  have  declined  excessively." 


The  first  three  above  (a,  b,  and  c)  could  all  be  easily 
revvorded  to  describe  the  situation  in  a  surface  v^ater  drainage. 

The  Board  of  Natural  Resources  must  publish  notice  of  and 
hold  a  hearing  on  the  proposal.  The  hearing  is  to  be  held  as 
near  as  practical  to  the   proposed  grounAvrater  area.  At  the 
hearing,  the  board  shall  hear  all  evidence  relevant  to  the 
proposal  presented  by  the  DepartrTi.ent  and  any  other  interested 
party. 

After  the  hearing,  the  board  shall  make  written  findings 
and  an  order.  The  board  shall  declare  the  area  a  controlled 
ground^vater  area  if  evidence  presented  at  the  hearing  indicates 
that  certain  criteria  have  been  met.  The  order  declaring  a 
controlled  groundwater  area  shall  also  include  corrective  control 
provisions.  If  this  approach  were  adopted  for  surface  water 
basins  such  provisions  could  include  any  of  the  options  di.scussed 
above  plus  other  more  restrictive  measures  such  as  closing  the 
basin  to  further  appropriations.  If  tiie  board  finds  that  sufficient 
facts  are  not  available  to  designate  a  controlled  grcunc^Aater 
area,  the  board  may  designate  the  area  in  question  to  be  a 
terrpcrary  controlled  groundv.ater  area  for  a  period  not  to  exceed 
tavo  years.  Such  order  may  include  the  same  corrective  control 
prCT/isions  mentioned  above.  During  tlie  two-year  tiiTie  period, 
the  Department  shall  conduct  studies  necessary  to  obtain  the 
facts  needed  to  assist  in  tl^e   decisicn  to  designate  tlie  area 
a  controlled  ground'.vatar  area. 

Closure  of  a  basin  to  further  appropriation  C3n   take  a 
number  of  forms,  llie  basin  may  be  closed  only  during  certain 


tiir.cs  of  the  year,  or  it  could  be  closed  only  to  certain  uses, 
renaining  open  to  further  appropriation  for  uses  such  as 
domestic  water,  stock  watering  or  non-consumptive  uses.   In 
some  instances,  basins  have  been  closed  except  during  spring 
rvmof f  if  the  apprcpriator  provides  means  to  store  the  f IdxDd 
waters  for  later  use. 

Giving  the  board  the  pov/er  to  declare  controlled  surface 
water  areas  would  be  the  most  comprehensive  of  the  ideas  outlined 
here.  It  would  also  be  the  most  powerful  available  to  the  State 
in  administering  highly  appropriated  basins. 


VII.  Controlling  impropriations  in  Highly  Appropriated  Basins  in  Otlier  States 

California,  Idaho,  Nebraska,  New  Mexico,  Oregon,  Utah,  and  Washington 
have  all  closed  basins,  to  further  appropriations  to  protect  the  rights  of 
existing  \v-ater  users.  The  most  ccraron  way  of  closing  basins  is  by 
adronistrative  decision,  the  legal  authority  is  found  in  clauses  such  as 
the  folla.-.-ir.g  fron  the  vrater  la-./s  of  Utcih:   (The  State  Engineer)  "... 
shall  have  general  administrative  super/ision  of  the  waters  of  the  state, 
and  of  tlie  m^easurement ,  appropriations,  apportionment  and  distribution 
thereof.  He  shall  have  pov.-er  to  ma]:e  and  publish  such  rules  and  regulations 
as  may  be  necessary  fron  tune  to  time  to  carry  out  tlie  duties  of  his  office." 
In  some  cases,  the  decision  is  made  to  formally  close  the  basin  wliile  in 
others  the  Deparanent  v/ill  simply  dcr.y   all  further  applications.   In  sane 
cases,  basins  h^ve  been  closed  by  the  state  legislature. 

In  all  cases,  a  water  availability  study  of  soiie  t^'pe  was  conducted 


prior  to  closing  the  basin.  The  State  of  Idaho  calculated  that  reservoirs 
in  the  Boise  River  Drainage  did  not  fill  40%  of  the  time  before  deciding 
to  close  the  basin.  Lodgepole  Creek  in  southwestern  Nebraska  v;as  closed 
to  furtlier  appropriation  v.hen  streamf Ictv  gages  showed  that  wells  were 
virtually  drv'lng  tlie  stream  up.  California  and  Oregon  maintain  a  large 
number  of  stream  gages.  If  flows  appear  to  be  critically  low,  a  V7ater 
availability  study  is  undertaken  to  determine  if  the  basin  should  be 
closed. 

It  is  interesting  to  note  that  some  states  have  closed  basins  for 
reasons  other  than  the  basin  being  highly  appropriated.  Oregon  closed 
a  number  of  streams  tributary  to  the  Columbia  River  because  they  form 
water  falls  observable  from  the  Columbia  River  Highway.  Both  Oregon 
and  Washington  have  closed  basins  to  maintain  instream  flews  "to  perpetuate 
the  recreational  and  scenic  resources  of  Oregon" .  California  has  closed 
basins  in  the  interest  of  navigation  and  to  prevent  salt  water  intrusion. 


VIII.  Specific  Basin  Proposals 

It  may  be  useful  at  this  juncture  to  briefly  look  at  a  few  highly 
appropriated  basins  within  the  state  and  consider  what  steps  the  Division 
could  ta}:e  in  each  of  them. 

UPPER  MISSGLIRI 


(FECt'l:  Resolution  of  Objection  to  Applications  for  Permits  to  Appropriate 
Water  Above  Canyon  Ferry.  Ronald  Thcittpson,  Hydrologist, 
Department  of  Natural  Resources  &  Conservation) 


"As  of  October  3,  1979,  DMRC  action  on  approximately  tv;elve  applications 
for  pemiits  to  appropriate  vrater  in  the  Upper  Missoiori  River  above  Canyon 
Ferry  Reser^^oir  had  been  deferred  pending  the  resolution  of  objections 
submitted  by  senior  apprcpriators .  The  major  objectors  involvc-d  are  the 
^5ontana  Power  Conpany  (MPC)  and  the  Water  and  Power  Resources  Service  f^-JPRS)  , 
formerly  the  Bureau  of  Reclamation. 

Presently,  MPC  operates  seven  hydroelectric  and/or  storage  reservoirs 
on  the  mainston  of  the  Missouri  River  below  Canyon  Ferry  Reservoir.  The 
objections  by  MPC  to  the  applications  state  that  after  July  15  no  unappropriated 
v/ater  e:-:ists  above  Canyon  Ferry  Reservoir  and  that  additional  appropriations 
would  infringe  on  their  ejiisting  downstream  rights. 

The  formal  obj^ections  of  WRS  are  similar  to  those  of  MPC  and  relate 
to  their  operation  of  the  Canyon  Ferry  facilities.  While  MPC  utilizes  their 
plants  strictly  for  electrical  production   WPRS  operates  Cemyon  Ferry  for 
multiple  uses.  These  uses  include  flood  control,  electrical  production,  and 
irrigation,  as  mandated  in  the  construction  autliorizations  for  the   Canyon 
Ferr"/  Unit.  In  their  objections  to  the  new  applications  under  consideration, 
ViPP5  contends  that  additional  appropriations  of  water  above  Can^/on  Ferry 
Feservoir  v/ould  deleteriously  affect  their  usage  forboth  irrigation  and 
electrical  production. 

«.  The  analyses  conducted  for  this  rc[Xjrt  confirm  evidence  emd  testimony 
presented  in  previous  analyses,  i.e.,  during  certain  montlis  of  sane  years, 
water  excess  to  the  needs  of  MPC  and  VJPPS  is  available  for  appropriation; 
however,  in  other  years,  there  is  no  excess  water.  Regardless  of  vvhether 
Canyon  Ferry  Reservoir  or  Cochrane  Hydroelectric  Plant  spills  are  used  as. 
the  basis  for  determining  water  availability,  the  period  during  which  that 
availabilitv  is  scr?.etii?£s  avail:ible  is  restricted  to  the  mcnth.s  of  .^pril 


to  July,  inclusively.  The  evaluation  of  operations  at  Canyon  Ferry/ 
Reservoir  since  1966  indicates  the  following  statistics  on  monthly  v/ater 
avail^lbility:  during  April  an  average  of  about  64,000  acre-feet,  7  years 
out  of  13;  during  May,  an  average  of  about  120,000  acre-feet,  7  years  out 
of  13;  during  June  an  average  of  about  191,000  acre-feet,  10  years  out 
of  13;  and  during  July,  an  average  of  about  138,000  acre-feet,  10  years 
out  of  13." 

The  Division  could  pursue  a  couple  of  options  in  ti-.e  Upper  Missouri. 
The  rr.ost  obvious  v/ould  be  to  v/rite  a  statement  of  water  availability  in 
landerstandable  English  and  distribute  it  widely  throughout  the  basin 
through  conser^/ation  districts,  DNRC  Water  Rights  Bureau  field  offices, 
and  local  organizations.  Local  newspapers  could  carry  articles  based 
upon  the  water  availability  study. 

to  effort  could  be  made  to  enforce  the  conditions  placed  on  a  few 
permits  to  appropriate  to  let  people  know  that  the  Division  intends  to 
see  that   those  conditions  are  followed  to  protect  existing  water  rights. 

TvPPS  has  approximately  200,000  acre  feet  per  year  in  Canyon  Ferrv' 
that  is  available  for  sale  for  irrigation.  The  Division  could  purchase 
tliis  ivater  and  sell  it  on  contract  to  upstre.am  irrigators,  or  VIPFS   could 
do  this  directly  tliemselves. 

'•  Currently,  irrigators  see  no  reason  to  pruchase  this  water  since  they 
can  receive  a  permit  from  the  Division  to  appropriate  water  during  certain 
tirr.3  periods.  They  continue  to  divert  'A-ater  beyond  those  tirr^es,  effectively 
stealing  water  from  V?PRS,  because  the  Division  cannot  aggressively  enforce 
the  conditions  of  tlie  peniait.  Utilizing  the  selective  enforcement  and  . 
education  and  information  program,  it  nay  bo  possible  to  induce  irrigators 
to  arcly  fcr  porrits  to  arcropri^t--^  d'jrir.c  tl^.cse  tires  v-tien  water  is 


available  and  to  purchase  contracts  for  water  for  the  remainder  of  the 
irrigation  season. 


MILK  RI\^ER  DRAINAGE 

t 

Unlike  the  Upper  Missouri  River,  the  Milk  is  over-appropriated  by 
consunptive  uses  of  water — specifically  irrigated  agriculture.  Thiree 
sources  of  information  indicate  that  the  drainage  is  over-appropriated. 
A  DNEC  report  titled,  "Supplemental  Water  for  the  Milk  River",  indicates 
that  the  average  annual  water  shortage  for  irrigated  lands  from  1964-1973 
was  38,000  acre- feet.  Anotlier  indication  of  over-appropriation  is  the 
volley  of  objections  from  water  right  holders  to  each  new  application  for 
a  water  right  from  the  Milk.  In  the  past  few  years,  these  objections  have 
led  tc  a  number  of  hearings  to  determine  whether  the  permit  should  be 
issued..  Due  to  the  legal  fees  and  time  involved,  it  is  doubtful  tliat 
holders  of  existing  water  rights  would  object  to  applications  unless  they 
felt  that  the  new  right  would  adversely  affect  them. 

The  third  indication  is  that  irrigators  in  tlie  Glasgov;  Division  wliich 
purchase  water  for  irrigation  by  contract  witli  ViPES  frcm  Fresno  Reservoir 
feel  that  upstream,  irrigators  are  using  the  water  released  frcm  Fresno 
before  it  reaches  the  Glasgow  Division. 

Mditi.onal  shortages  of  water  may  be  experienced  if  the  Canadians 
e:-:erci3e  their  full  3h.3re  of  v;ater  allocations  and  may  b2  shorter  still 
dcpendj.ng  on  the  Indian  Reservations  vviater  rights. 

All  education  and  information  program  could  be  undertaken  in  the 


Milk  River  Drainage.  Nevsn-^--^-   ^-^ 

J    we.vspaK,^r  articles  could  d— -ir--  --   k 

°'  '"'^'^  availability  .todies 
Me  'Hit,  could  be  widely  distrUbuted. 

WRS  could  petition  the  district  cour-  'or  ,  V 
the  Mil.-    .u  °'-"  ""'^awaterccnroissioner  on 

tJie  MiU  as  they  are  owners  of  the  Pre,n„  o 

™e  Fresno  Reservoir.  Tile  presence  of  = 
-ter-  cc^issioner  nny  reduce  water  theft  as  .  „ 

..  water  avallahility  is  l^ted^rrrXr^^--  -- 

.e  dri:r "  "^^  -^~^ — — ~  ^^- 

The  o.vlsion  could  pursue  legislation  that  would  allow  the  hoard  to 

;:r  -'-  ^---^  -  ^-^^  *~...ns.  .i.  option  -1 

then  be  pursued  in  the  Milk. 


CL^PK  FOPK 


Recently,  the  Division  coPduct--d  .  t  •.  . 
availahi  r .   •  ""  investigation  of  water 

availability  jji  ^lie  Clark  F^rk  ir  . 

"^"^  •"'  ^-^P---tion  for  an  application  to 
reserve  x/aters  wliir)^  j^  i^,-,^ 

and  Par,.s.  Tnrs  preli^na.,  investigation  indicated  ^.-t  the  r  ■  ■ 
Water  Po-,,^  r-ht  -  v-  tesnir.gton 

the  Bl     ■  -       "  "  "'"'  ^"■"''^-  ^^'^  ""-  -^"ahiUty  In 

^— ■   — -  ^.  Pia^ead  as  w.ll  as  the  Clar.  Per.       .t 
a«^s  that  ,.,ater  is  a.Ua.le  .  lifted  <^titles  frc„  .,  i^  ' 

A  ^re  detailed  .ter  avail.ility  study  s.uld  .  oond  r  ^  "^ 


The  results 


of  such  a  stii^y  should  receive  wide  distribution  throughout  v/estem 
Montana. 


Selective  enforcorcsnt  of  conditioned  permits  might  prove  helpful 


The  Department  iray  v/ant  to  propose  closing  the  Clark  Fork  Basins  to 
further  appropriatians  to  tl^ie  Board  should  the  legislature  give  the  Board 
that  authority. 

Tlie  neasures  described  could  help  in  administer iiig  water  rights  in 

a  highly  appropriated  basin  but  are  substitutes  for  an  enforcement  program. 

They  could  be  the  beginning  of  a  water  pl£in  for  each  of  thiese  basins. 

! 
Clearly,  the  management  options  choseji  must  vary  from  basin  to  basin 

i 
depending  upon  tiie  problems  cmd  opportunities  withiii  a  psirticuleir  drciinage. 


The  scope  of  chis  paper  does  not  allo-v  a  discussion  of  sane  of 
the  other  major  issues  in  liighly  apprcpriated  basins  such  as  dewatering 
and  transferability  of  water  rights.  We  have  confirv3d  this  paper  to  t-hose 
issues  directly  related  to  certainty  in  water  rights  and  enforcement. 


IX.  Ho,v  Scn\e  Other  State  Administer  Water  Rights. 


Suffice  it  to  say  for  nav  tliat  in  order  to  deal  with  these  other 
issues,  the  completed  basin  v.T.ter  plan  might  be  similar  in  scope  to  those 
prepared  by  the  State  of  Washington,  wliich  address: 


1)  potantial  WHter  rescLurca  projects; 

2)  preferences  or  priorities  of  use  by  categories; 

3)  recoTinend  streains  closed  to  future  appropriation; 

4)  recarmend  flows  on  pereraiial  streains  in  airiounts  necessary  to 

provide  for  preservation  of  wildlife,  fish,  scenic,  aesthetic 
and  other  environmental  values,  and  navigational  values; 

5)  reccairaend  quantities  for  beneficial  uses; 

6)  enforcement,  accelerated  adjudication  of  existing  water  rights. 

Appropriation  Procedure  -  Washington 

Appropriation  Procedure  -  An  application  for  permit  to  appropriate 
water  must  be  submitted  to  the  Department  of  Ecology.   It  shall 
contain : 

1)  source  of  water  supply; 

2)  nature  and  air.ount  of  proposed  use; 

3)  time  during  wiiich  water  well  will  be  used; 

If  for  agricultural  purposes: 

a)  legal  description  of  land  to  be  irrigated; 

b)  amount  of  water  in  acre  feet. 

If  for  pc.-.-er  purposes: 

a)  nature  of  works  by  means  of  which  the  pc/.er  will  be 

developed; 

b)  the  head  and  amount  of  \NStor  to  be  utilized; 

c)  vises  to  which  pc-.-.'er  -vviil  be  applied. 


If  for  construction  of  a  reservoir: 

a)  it  shall  give  the  height  of  the  dam; 

b)  the  capacity  of  the  reservoir; 

c)  uses  to  be  made  of  impounded  water. 

If  for  municipal  water  supply: 

a)  give  the  present  population  to  be  served; 

b)  the  future  requirements  for  the  municipality. 

If  for  mining: 

a)  -the  nature  of  the  mines  to  be  served; 

b)  method  of  supplying  and  utilizing  the  water; 

c)  location  by  legal  description. 

Upon  receipt  of  a  proper  application,  tlie  Department  shall  instruct 
the  acolic^nt  to  publish  notice  thereof  in  a  newspaper  of  general 
circulation  published  in  tlie  county  in  '.viiich  tlie  storage,  diversion, 
and  use  is  to  be  made. 

The  Department  shall  investigate  tlie  applicatiai  and  determine 
vwhat  water,  if  any,  is  exvailal^le  for  appropriation,  and  find  and 
detenuine  to  v.hat  beneficial  use  or  uses  it  can  be  applied.  If  the 
application  does  not  contain,  and  the  applicant  dcos  not  pranptly 
furnish  sufficient  information  on  which  to  base  such  findings,  the 
Department  nvxy   issue  a  prelinunar\'  {^^ermit,  for  a  period  not  to  exceed 
three  years,  requiring  the  applicant  to  msko  such  surveys,  investigations, 
studies  and  progress  reoorts,  as  the  Deoartment  rray  deem  necessary. 


If  the  applicant  fails  to  ccrrply  with  tha  conditions  of  the  prelininar/ 
permit,  it  and  the  application  on  which  it  is  based  shall  be  autonatically 
canceled. 

The  Departip.ent  shall  rpake  and  file  v-Titten  findings  of  fact 
concerning  all  things  investigated,  and  if  it  shall  find  that  water 
is  available  for  appropriation  for  a  beneficial  use,  and  the  appropriation 
thereof  as  proposed  in  the  application  will  not  iirpair  existing  rights 
or  be  detrimental  to  the  public  welfare,  he  shall  issue  a  permit.  But, 
where  there  is  no  unappropriated  water  in  the  proposed  source  of 
supply,  or  where  the  proposed  use  conflicts  with  existing  rights,  or 
threatens  to  prove  detrimental  to  the  public  interest,  having  due 
regard  to  the  highest  feasible  develop:nent  of  the  use  of  the  waters 
belonging  to  the  public,  it  shall  be  the  duty  of  tl:ie  Department  to 
reject  such  application. 

Mjudicaticn  Procedure  -  Washington 

An  adjudication  can  be  initiated  by  one  or  more  persons  claiming 
tlie   right  to  divert  an\'  v/aters  v.-ithin  the  state  or  hv   th.e  Deoartrrent  Vvhen 
it  appears  such  adjudication  would  be  in  the  public  interest. 

The  Department  must  prepare  a  statement  of  facts  together  with 
a  map  of  the  locality  under  investigation,  and  file  sucn  sL"'' crrh^ait  in 
the  superior  court  of  t;ie  coijity  in  v;hich  the  water  is  located.  Such 
report  shall  contain: 

1)  the  names  of  all  J-ma-.n  persons  claiming  tho   right  to  divert 

said  v;ater; 

2)  a  brief  atatement  of  facts  in  relation  to  such  water. 


The  superior  court  shall  issue  summons  in  the  name  of  the  State 
as  plaintiff  against  all  known  persons  claiming  the  right  to  divert 
the  water  involved,  and  also  all  persons  unknown  claiming  the  right 
to  divert  the  water  involved. 

Each  defendent  shall  file  a  statement  containing  information 
necessar\'  to  determine  the  extent  of  their  rights  The  court  shall 
refer  the  proceeding  to  tlie  Department  to  take  testimony  and  file 
a  transcript  of  said  testirrony  with  the  court.  Upon  ccmpletion  of 
taking  testimony,  the  Department  shall  file  a  full  and  coiplete 
report  v/ith  the  court  which  shall  set  a  tin^e  and  date  for  a  hearing 
on  the  report.     '  •       ■ 

The  court  shall  make  a  decree  based  upon  said  report  any  any 
filed  exceptions  thereto. 

Utah  -  Appropriate  Procedure 

Appropriation  Procedure  -  An  application  for  a  permit  to  appropriate 
water  must  be  submitted  to  the  state  engineer.  It  shall  contain: 

1)  nature  of  the  proposed  use; 

2)  quantity  of  v.'ater; 

3)  tirre  daring  which  it  is  to  be  used  each  year; 

4)  ncme  of  the  stream  or  source  from  \vhich  it  is  to" bo  diverted; 

5)  nature  and  location  of  diversion  -vorks; 

If  for  irrigation  purposes: 

« 

a)  legal  description  of  land  to  be  irrigated; 


b)   total  acreage  and  character  of  soil. 
If  for  developing  power: 

a)  size  and  kind  of  water  wheels  and  head  under  which  wheels 

will  be  operated; 

b)  the  amount  of  power  to  be  produced  and 'purposes  for  v/hich  it 

will  be  used; 

c)  the  point  where  the  water  is  to  be  returned  to  the  stream. 

If  for  milling  or  mining: 

a)  name,  location  and  nature  of  the  mine  or  mill; 

b)  tlie  point  where  the  water  is  to  be  returned  to  the  stream. 

When  an  application  is  filed  in  carpliance  witli  the  above,  the 
state  engineer  shall  publish  in  a  newspaper  published  within  the  county 
of  the  water  source  frcan  v/hich  tlie  appropriation  is  to  be  made  a 
notice  of  the  application.  The  notice  shsill  apprise  the  pLihlic  of 
the  contents  of  the  application  and  the  proposed  plan  of  development. 

Any  person  interested  rray  file  v.'ith  the  state  engineer  a 
written  protest  against  the  granting  of  the  application. 

It  shall  be  the  duty  of  tJie  state  engineers  to  approve  an 
application  if:   (1)   There  is  unappropriated  watc-r  in  the  proposed 
source;   (2)  Tlie  proposed  use  will  not  in-pair  e:<isting  rights,  or 
interfere  with  tin  more  beneficial  u'^e  of  the  water;   (3)  The  proposed 
plan  is  physically  and  oconcmically  feasible  and  Vv'ould  pot  prove 
detrir^intal  to  the 'public  velf?.re;  arid  (4)  The  acolicant  has  the 


financial  ability  to  corplete  the  proposed  works;  and  the  application 
was  filed  in  good  faith  and  not  for  purposes  of  speculation. 

M judication  Procedure  -  Utah 


Essentially  the  same  as  Washington, 


